
 
No.     

Victoria Registry 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

BETWEEN: 

THE CORPORATION OF THE CITY OF VICTORIA 

PETITIONER 

AND: 

SHAE SMITH, DENNIS DAVIES, DEBORAH BRISBOIS, JANE DOE, JOHN DOE, and OTHER 
UNKNOWN PERSONS 

RESPONDENTS 

PETITION TO THE COURT 

ON NOTICE TO: Shae Smith, Dennis Davies, Deborah Brisbois, John Doe, Jane Doe  
and other unknown persons 
Beacon Hill Park, Victoria, BC 

This proceeding has been started by the petitioners for the relief set out in Part 1 below 
 
If you intend to respond to this petition, you or your lawyer must 

(a) file a response to petition in Form 67 in the above-named registry of this court within 
the time for response to petition described below, and  

(b) serve on the petitioner(s) 
(i) 2 copies of the filed response to petition, and  
(ii) 2 copies of each filed affidavit on which you intend to rely at hearing. 

Orders, including orders granting relief claimed, may be made against you, without any 
further notice to you, if you fail to file the response to petition within the time for response. 

Time for response to petition 
 
A response to petition must be filed and served on the petitioner(s), 

(a) if you were served with the petition anywhere in Canada, within 21 days after that 
service, 

(b) if you were served with the petition anywhere in the United States of America, within 
35 days after that service, 
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(c) if you were served with the petition anywhere else, within 49 days after that service, 
or 

(d) if the time for response has been set by order of the court, within that time.  

(1) The address of the registry is: 850 Burdett Avenue 
Victoria, BC 

(2) The ADDRESS FOR SERVICE of the petitioner is: Stewart McDannold Stuart 
837 Burdett Avenue 
Victoria, BC  V8W 1B3 
Attn:  Jeffrey W. Locke 

 Fax Number for service (if any) of the petitioner is: N/A 

 Email address for service (if any) of the petitioner is: jlocke@sms.bc.ca 

(3) The name and office address of the petitioner’s lawyer 
is: 

Jeffrey W. Locke 
Stewart McDannold Stuart 
837 Burdett Avenue 
Victoria, BC  V8W 1B3 

CLAIM OF THE PETITIONER  

Part 1:  ORDERS SOUGHT 

1. Permanent, interim, or interlocutory injunctions requiring the respondents and all other 
persons having knowledge of the Order of this Court to:  

a. remove all tents, structures, objects, or other personal property used, occupied, or 
belonging to them from all areas of Beacon Hill Park: 

i. shown on the map attached as Appendix “A” to this petition as areas where 
sheltering in not permitted, and 

ii. otherwise marked with signage as environmentally or culturally sensitive 
area, 

(the “Prohibited Areas”); 

b. vacate and cease the use of the Prohibited Areas for sheltering; and 

c. remove from the Prohibited Areas all refuse and other material deposited there by 
them and either remove such refuse and other material from Beacon Hill Park or 
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place it in appropriate garbage receptacles or bins that may be supplied by the 
petitioner; 

2. Permanent, interim, or interlocutory injunctions enjoining the respondents and all other 
persons having knowledge of the Order of this Court from: 

a. erecting, placing, storing, maintaining or occupying any tent, shelter or other 
structure in the Prohibited Areas; 

b. placing, storing or maintaining any personal property in the Prohibited Areas; and 

c. making any use of Prohibited Areas except those uses expressly permitted by the 
City of Victoria Parks Regulation Bylaw No. 07-059, as amended (the “Parks 
Regulation Bylaw”) or as otherwise expressly authorized in writing by the 
petitioner; 

3. Permanent, interim, or interlocutory injunctions enjoining the respondents and all other 
persons having knowledge of the Order of this Court from igniting, maintaining, or using 
any fire, or open flame appliance (including a personal heater, barbeque or camping stove) 
anywhere in Beacon Hill Park except as authorized by the petitioner in accordance with 
the Parks Regulation Bylaw or as otherwise expressly authorized in writing by the 
petitioner; 

4. The petitioner, by its employees, contractors or designates may, without recourse to the 
petitioner, or anyone acting under its authority, remove and dispose of any tent, structure, 
other personal property, refuse or other object remaining or placed in any of the Prohibited 
Areas in contravention of the Order of this Court; and 

5. That the respondents and all other persons having knowledge of this Order be enjoined 
and prohibited from obstructing, hindering, or attempting to interfere with or obstruct any 
person acting under the authority of the Order of this Court.  

Part 2:  FACTUAL BASIS 

1. The petitioner, The Corporation of the City of Victoria (the “City”) is a municipality and, 
pursuant to a Crown Grant made in favour of the petitioner on February 20, 1882, is the 
owner in fee simple of those lands and premises comprising Beacon Hill Park, and legally 
described as: 

SECTION 87, VICTORIA DISTRICT SHOWN COLOURED RED ON A PLAN 
ATTACHED TO DD15937 AND DESCRIBED IN THE CROWN GRANT 
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DATED 21.02.1882 AS "THE PUBLIC PARK OR PLEASURE GROUND 
KNOWN AS BEACON HILL". 

PID 010-503-587 

2. Beacon Hill Park is a “park” pursuant to the City of Victoria Parks Regulation Bylaw No. 07-
059 (the “Parks Bylaws”) and is sometimes referred to as the “crowning jewel” in the City’s 
parks system.  It was formalized as a public park in 1882 and comprises approximately 74 
ha (183 acres) of natural areas, manicured horticultural areas, footpaths, fountains, a petting 
zoo and numerous sporting and recreation areas. It is located a short distance from the 
downtown area of the City and overlooks Juan de Fuca Strait.  It is a major tourist attraction 
in the region and is enjoyed by local members of the public and visitors alike (the “Park”). 

3. Long before becoming a park, areas now comprising the Park were a place of historical, 
cultural and sacred significance to the Lekwungen People (now known as Esquimalt Nation 
and Songhees Nation).  Within what is now the Park, the Lekwungen People maintained a 
settlement and harvested foods, including native Camas plants which still grow in an 
environmentally sensitive meadow. The southeast slope of the Park is the site of a burial 
place for the Lekwungen People. 

4. The respondents, Shae Smith, Dennis Davies, Deborah Brisbois, Jane Doe, John Doe and 
other persons unknown to the City are persons, who are estimated to number approximately 
60 people in 54 tents or shelters, have established shelters and campsites in 
environmentally sensitive and culturally sensitive areas of the Park.  

5. The City brings this proceeding and application in its dual capacities as both the owner of 
the Park and as the public authority which, through its Parks Bylaw, is authorized to regulate 
the uses and activities which may occur in the Park.  The City is suffering harm both in the 
form of the physical damage to the Park as well as the ongoing and flagrant breaches of 
the Parks Bylaw. 

The City’s Parks Bylaw 

6. Through the 2008 and 2009 decisions of this Court and the Court of Appeal in Adams v. 
Victoria, it was established that in circumstances where there is no practicable shelter a 
bylaw that prohibits homeless people from erecting any form of temporary overhead shelter 
at night violates their constitutional rights to life, liberty and security of the person under s. 
7 of the Charter.  The decisions did not grant homeless people a freestanding constitutional 
right to erect shelter in public parks or to shelter during the daytime. Rather, they only 
operated to restrict a blanket prohibition against temporary sheltering:  Adams v. Victoria, 
2008 BCSC 1363, rev’d in part, 2009 BCCA 563 (“Adams”), as discussed in Abbotsford 
(City) v. Shantz, 2015 BCSC 1909 (“Abbotsford”) at paras 120-132. 
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7. After the Court of Appeal’s decision in Adams, the City amended the Parks Bylaw in 2009 
so as to maintain the general prohibition against temporary sheltering: (1) except between 
the hours of 7:00 p.m. (or 8:00 p.m. during daylight savings time) and 7:00 a.m. the following 
morning, and (2) with the exclusion of specifically identified parks and areas of parks, 
including environmentally and culturally sensitive areas, where sheltering was not permitted 
at any time, as follows: 

Section 1 (Definitions) 

“homeless person” means a person who has neither a fixed address nor a 
predictable safe residence to return to on a daily basis; 

“culturally sensitive area” means any part of a park that is  

(a) a heritage site as defined in the Heritage Conservation Act 
whether designated or not; or  

(b) identified in a plan, map or City bylaw as having historical or 
cultural significance to British Columbia or an aboriginal people; 

“environmentally sensitive area" means any part of a park that has any of 
the following characteristics:  

(a) areas or landscape features identified in Sensitive Ecosystems 
Inventory for Eastern Vancouver Island and the Gulf Islands, 
published by the British Columbia Ministry of the Environment; 

(b) areas or landscape features identified in a plan, map or City 
bylaw as environmentally significant, an environmental protection 
area, a development permit area for protection of the environment, 
or for another similar purpose that is compatible with the 
conservation of ecological features and functions of the site; 

“park” includes (a) a public park, playground, square, green, footpath, beach, 
road in a park, and other public place that is not a street and that is under the 
custody, care, and management of the Director … 

Section 16A (Overnight Shelter) 

(2) A homeless person must not place, secure, erect, use, or maintain in 
place, in a park, a structure, improvement or overhead shelter, including a 
tent, lean-to, or other form of overhead shelter constructed from a tarpaulin, 
plastic, cardboard or other rigid or non-rigid material: 
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(a)  Subject to sub-section (b), except between the hours of: 

(i) 7:00 o’clock p.m. of one day and 7:00 o’clock a.m. 
of the next day when Daylight Saving time is not in 
effect; and 

(ii) 8:00 o’clock p.m. of one day and 7:00 o’clock a.m. 
of the next day when Daylight Saving time is in 
effect, 

(b)  At any time, in …. (i) a playground, sports field, footpath or road 
within a park, [or]…. (x), an environmentally or culturally sensitive 
area, 

8. The Parks Bylaw, including the post-Adams amendments, has been before this Court on 
more than one occasion and has not been shown to reflect an unlawful exercise of municipal 
authority: see, e.g.,  The Corporation of the City of Victoria v. Thompson, 2011 BCSC 
1810 (“Thompson”) and Johnston v. Victoria (City), 2011 BCCA 400. Furthermore, the 
Parks Bylaw, as amended, was favorably commented upon by the Court in Abbotsford (at 
paras 275-276) and was the model for the Court’s order in that case. 

9. As it relates to the protection of the environment, the Parks Bylaw further provides: 

Section 13 (Damage to environment, structures) 

(1) A person must not do any of the following activities in a park: (a) cut, 
break, injure, remove, climb, or in any way destroy or damage, (i) a tree, 
shrub, plant, turf, flower, or seed …. (f)  dispose of household, yard, or 
commercial waste in a park  

(2) A person may deposit waste, debris, offensive matter, or other 
substances, excluding household, yard, and commercial waste, in a park 
only if deposited into receptacles provided for that purpose  

Environmentally Sensitive and Culturally Sensitive Areas of Beacon Hill Park 

10. Of the 74 ha (183 acres) of the Park, temporary sheltering in not permitted within areas 
comprising approximately 54 ha (133 acres) of, inter alia, playing fields, horticultural areas, 
playgrounds, footpaths and park roads and environmentally or culturally sensitive areas.  

11. Specifically, the environmentally sensitive areas of the Park comprise approximately 37.6 
ha (93 acres) of the Park and include the following classes of ecosystems: (1) Terrestrial 
Herbaceous (e.g. perennial native grasses and Camas meadows), (2) Woodland (e.g. Garry 
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Oak ecosystems, Douglas Fir and Grand Fir conifer woodlands and groves of deciduous 
trees), (3) Wetlands (e.g. Black Cottonwood swamp), (4) Older Forest, and (5) Coastal Bluff.  
These areas are also home to a variety wildlife, including many species of birds which 
forage and roost in these areas. 

12. The culturally sensitive areas include previously identified First Nations burial sites and 
former settlement areas. The culturally sensitive areas of the Park which are known to the 
City are geographically located within the environmentally sensitive areas of the Park. 

Permitted Sheltering Within Beacon Hill Park  

13. Approximately 20 ha (50 acres) of the Park is available for temporary sheltering.  Those 
portions of the Park where sheltering is not prohibited are generally in areas: 

a. Where damage to the environment is less of a concern than in the identified 
environmentally sensitive areas; 

b. Where automated irrigation can more easily be turned off (and has been turned off to 
allow for sheltering); 

c. Located in proximity to 24/7 washrooms and potable water; and 

d. Located in proximity to roadways, so as to allow access to sheltering sites by third-
party service and support providers (i.e. for food delivery, peer support and BC 
Housing), first responders (i.e. fire, ambulance and police) and City Parks staff (i.e. 
for refuse collection and maintenance). 

14. Numerous individuals who are experiencing homelessness are currently sheltering in areas 
of the Park in which sheltering is not prohibited.  Such individuals have been observed to 
keep tidy sheltering sites, access nearby potable water and cooperate with Parks staff in 
maintaining nearby areas of the Park. 

Current Sheltering and Damage to Environmentally Sensitive Areas of BHP 

15. Contrary to the Parks Bylaw, the respondents are currently sheltering within in a number of 
sites located within the environmentally sensitive and culturally sensitive areas of the Park.  
The respondents have been observed to be engaging in a variety of activities which are 
destructive or otherwise adverse to these areas, and which include, inter alia:  use of open 
flame, smoking, damage to vegetation in the form of areas being denuded, tree branches 
being cut or broken, shrubs being destroyed, failing to properly dispose of refuse, depositing 
human waste and offensive matters, and digging into the natural terrain. 
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The Respondents’ Refusals to Vacate Prohibited Areas 

16. During the months of June and July, 2020, and at times previous, the City, pursuant to the 
authority contained in the Parks Bylaw, has requested that the respondents and others who 
were sheltering discontinue sheltering in the environmentally sensitive areas of the Park 
and remove their shelters and related personal property and refuse from these areas. 

17. Numerous individuals have complied with these requests, but the respondents have failed 
or refused to comply with these requests. 

Part 3:  LEGAL BASIS 

Legislative Authority 

1. Pursuant to ss.8(3)(b), 62 and 64 of the Community Charter, SBC 2003, c. 26 a 
municipality may, by bylaw, regulate, prohibit and impose requirements in relation to … 
public spaces’ and, here, the City has done so pursuant to the Parks Bylaw. 

2. A municipality may, by a proceeding brought in this Court, “enforce, or prevent or restrain 
the contravention of … a bylaw”: Community Charter, s. 274. 

Municipal Obligations Relating to Homelessness and Authority Over Sheltering Locations 

3. Over the course of numerous “homeless encampment” cases, it has been identified that: 

a. When the number of homeless people exceeds the number of available shelter beds, 
a bylaw that prohibits homeless people from sleeping in public spaces without 
securing a permit from the City and erecting any form of temporary overhead shelter 
at night, including tents, tarps attached to trees, boxes or other structure without 
securing a permit from the City, violates those persons constitutional rights to life, 
liberty and security of the person under s. 7 of the Charter:  Adams (BCCA) 

b. The reaction of a municipality to the need for housing in its community is a political 
issue, rather than an issue for the Court to determine: Abbotsford at para 123, Maple 
Ridge (City) v Scott, 2019 BCSC 157 (Maple Ridge #1) at para 10, Maple Ridge 
(City) v Scott, 2019 BCSC 1150 (Maple Ridge #2) at paras 14-15; 

c. A municipality does not have an obligation to provide housing or otherwise take 
positive steps to address the issue of homelessness: Adams (BCCA) at para 95,   
Maple Ridge #1 at paras 36 and 63; and 

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec7_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
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d. Municipalities have a right to regulate the use of their land, including the type and 
length of use of public lands:  Vancouver (City) v. O’Flynn-Magee, 2011 BCSC 1647 
(“O’Flynn-Magee “) at paras 65-66 

4. As noted above, following the 2008 and 2009 decisions in Adams, the City amended its 
Parks Bylaw in accordance with the direction of the Courts. 

5. Municipalities retain the sole authority to determine which area or areas of its parks or public 
spaces in which temporary overnight sheltering by those experiencing homelessness will 
not be prohibited by bylaw: Abbotsford at para 277; Thompson at para 68; Vancouver 
Fraser Port Authority v. Brett, 2020 BCSC 876 at paras 87-91 and 109. 

6. Municipalities retain particular control so as to prohibit sheltering in sensitive environmental 
areas of its parks and public spaces: Abbotsford at para 277-78; Adams (BCSC) at para 
193, Adams (BCCA) at para 116. 

Part 4:  MATERIAL TO BE RELIED ON 

1. Affidavit #1 of Ryan Shotton, made July 7, 2020; 

2. Affidavit #1 of Shannon Perkins, made July 7, 2020; 

3.  Affidavit #1 of Adam Sheffield, made July 7, 2020; 

4. Affidavit #1 of Michael Creighton, made July 8, 2020; 

5. Affidavit #1 of Navdeep Sidhu, made July 8, 2020; 

6. Affidavit #1 of Chris Kelly, made July 3, 2020; 

7. Affidavit #1 of Daniel Atkinson, made July 7, 2020; 

8. Affidavit #1 of Heidi Hartman, made July 6, 2020; and 

9. Affidavit #1 of Tina Lockhart, made July 9, 2020.  

The petitioner estimates that the hearing of the petition will take 1 day. 

 

 
Date: July 10, 2020   
   Signature of Jeffrey W. Locke 

Lawyer for the Petitioner, 
The Corporation of the City of Victoria 

 

https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1647/2011bcsc1647.html
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To be completed by the court only:  

Order made 

  in the terms requested in paragraphs _____________ of Part 
1 of this notice of application 

  with the following variations and additional terms: 
__________________________________________________
__________________________________________________
__________________________________________________ 

Date:  [dd/mmm/yyyy]    . _____________________________ 
 Signature of  Judge  Master 
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APPENDIX “A” 

 


